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UNITED STATES GENERAL ACCOUNTING OFFICE Executive Hegistry
WASHINGTON, D.C. 20548 84» A7 | /&-
O GENERAL COUNSEL
FFICE OF JUL ? n 1984
The Honorable William Casey File: B-215638
Director .
Central Intelligence Agency: protest of: G-4, Inc,

Washington, D.C. 20505

Agency: CIB

Solicitation No.: RFP 84a-291
Dear Mr, Casey:

)
The protester has advised our Office that it withdraws

the above-referenced protest. oOur Office is therefore
closing its file in this matter;
Sincerely yoursa
/7 (” fiﬁ_,

Stephen Szeremeta
Attorney-Adviser
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- R (/\
RQUﬂNG AND RECORD SHEET Executive Registry ‘
SUBJECT: (optional) Letter to S¢ymour Efros, Esquire 84 -
Re: Procurement Document: RFP 84A-291, .
Agency Contact: 6-28, Issuing Activity. CIA STAT
C/P&SCB/0OL DATE
10 July 1984 STATT
TO: (Officer designation, room number, ond DATE )
building) ) OPFICER'S | COMMENTS (Number each t to show from whom
MECEIVED | FORWARDED INTTIALS to whom. Drow a line across column ofter each comment.)
1. ,
ER : Reference: DDA 84-1972
7E12 Headquarters cc: DDA/Registry
2. :

) a rlk B¥-27¢/

10.

11

13.

4.

15.

o 610 “HnEE”

% GPO : 1983 0 - 411-632

L-201

Approved For Release 2008/11/04 : CIA-RDP86M00886R001800110005-9



Approved For Release 2008/11/04 : CIA-RDP86MO00886R001800110005-9

Central Intelligence Agency

Washington. D.C. 20505

06 June 1984

Seymour Efros, Esquire
Associate General Counsel

U.S. General Accounting Office
Washington, D. C. 20548

Dear Mr. Efros:

Re: Procurement Document: A-291
Agency Contact: - 6-28 STAT
Issuing Activity: CIA

We are writing to acknowledge receipt of your notice of 28 June
1984 concerning the referent bid protest filed by Paul Shnitzer,
Esquire, representing G-4, Incorporated, a division of the Berman
Group, and Herman Miller, Incorporated. Please be advised that we
are furnishing a copy of the protest to all parties involved,
together with copies of this letter. We further wish to advise you
that the relief sought by G-4, Inc., and Herman Miller, Inc., has
already been granted by this Agency and we therefore believe that it
is in the best interest of all parties that this protest be
withdrawn. Representatives from our Office of General Counsel have
discussed this matter with Mr. Shnitzer and he has concurred. More
particularly, the CIA has requested best and final offers from all
parties, including the protestant.

Although there appears to have been a misunderstanding involving
G-4 officials and CIA officials concerning the course of this
procurement, we believe it has now been resolved to the satisfaction
of all parties and that the bid protest may properly be withdrawn.
If either Mr. Shnitzer or I can be of any further assistance in this
matter, please contact either of us at your convenience.

Sincerely,

STAT

Contracting Officer
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UNITED STATES GENERAL ACCOUNTING OFFICE ! 3-0- - &7@[
WASHINGTON, D.C. 20548 ‘

1
¢
!
|
N

QFFICE OF GENERAL COUNSEL

B-215638 JUN 2 8 1984

The Honorable William Casey
Director

Central Intelllgence Agency
Washington, D.C. 20505

Dear Mr. Casey:

Re: Procurement Document: RFP 84A-291

Agency Contact: - 6-28 STAT

Issuing Activity: CIA

Your representative identified above has been notified of the
enclosed communication regarding the captioned procurement. Pur-
sutnt to applicable procurement regulations, we reguest that the
pxlf]eq to the procurement be notified of the protest, furnished
witt> copies of the protest and instructed to comrnunicate dlrectly
with CAO. We also regquest that a documented report responsive to
tho protest be furnished our Office with a copy to the protester
anl other interested partles. Unless we are advised to the con-
trary, we expect to receive the report within 25 working days. i

We will forward subsequent correspondence pertaining to this
protest directly to your representative.

Sincerely yours,
(Lm\m_} SMENI KN/\ yxard

7 Seymour Efros
A Associate General Counsel

Enclosure

cc: Fried, Frank, Harris, Shriver & Kampelman
Counsel for G-4, Incorporated
600 New Hampshire Avenue, N.W., Suite 1000
Washington, D.C. 20037

Attention: Paul Shnitzer, Esq. .
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Friep, FrRaxE, HARRIS, SHRIVER & KAMPELMAN

A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

[/ BZ,.ZJ:Q :3_ 'g‘ “_,.:m . SUITE 1000

.+ 600 NEW HAMPSHIRE AVENUE, N. w.

FELIX S.Co=Ew1932- 95D WASHINGTON, D.C. 20037 Friep, Frank, Harms,
St s e o SRRIVER & JAcOBSON
.u:a;n En a;i:aa:k: ..f;:'ﬂ's A.ROWIEN (202) 342-3500
:v\c::?issc:;;gf ' CABLE"STERIC WASHINGTON" ONE NEW YORK PLAZA INING'S ARMS YARD
. SA#GEN::u:«f::A TELEX 892406 MEW YORA,N.Y. i000e LONDOM, EC2R 743, ENGLAND
L. am TSEEmSCH ;::?zz::-;i;;ﬂ . :":‘ (212) 020-8000 {0y 830-154
::v‘: ‘-.r::i:[;: e ?Q”éi.‘:;: 'vi';v:-:'u‘in'~ ) TELEX: 620223 TELEX: 27608
KENNETH & «IAMER W RICWHARD WEST. JA. ,
ARTH R LAZARYS. 4O ¢ ERIC J 2AWLER WRITER'S DIRECT NUMBER 1S
FRANZIS J. STOOLE LEONAZD A ZAX e
June 26, 1984 342-3750
MARTIN D. GINSBUIG *
STLUART R. MEICHART
PAUL SHNITIER . .
COUNSEL . - -
PIOFESBIONAL CORPORATION ‘m ""'
. \.. -
>
T
1 -
HAND DELIVERED - ;I;'.
TER -—
Re
The General Counsel - z:;
U.S. General Accounting Office . -
441 G Street, N.W,
washington, D.C. 20548
Attention: Procurement Law Control Group
Room 7080
Re: Bid Protest Before Award
RFP 84A-291 -
Dear Sir: -
- . . . - s
On behalf of G-4, Inc. Division of the Berman Group, -~
("G-4"), 1601 N. Kent Street, Suite 900, Arlington, Virginia 2:
22209, and Herman Miller Inc.,.{("HMI"), 1800 M Street, N.W., -~
o

washington, D.C, 20036, we hereby protest an award to any other
offeror under the cited solicitation for componentized systems
furniture. G-4 is an offeror under the solicitation and HMI

is the proposed manufacturer and supplier of the equipment to

be furnished. For convenience, all further references will

be solely to G-4.
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FRIED, FranNk, HARRIS, SHRIVER & KAMPELMAN

_.The General Counsel
Page Two
June 26, 1984

The solicitation was issued by the Central Intelligence
Agency ("CIA") on April 20, 1984. Prior to the submission
of initial proposals, G-4 raised questions with the Contracting
Officer concerning certain portions of the specifications. The
Contracting Officer apparently recognized that the G-4 position
had merit because Amendment No. 03, issued June 6, 1984, amended
the specifications in a manner consistent with the G-4 position.
The Amendment also stated:
Any Amendment necessary to either the
technical or cost proposal as a result of the
aforementioned changes must be submitted in
time to arrive at the issuing office . . .
not later than 3:00 p.m. prevailing Washington,
D.C. time 13 June 1984.
The G-4 response to the Amendment was a letter of June 11,

1984 which stated in part:

We do not wish to submit any changes regarding
price or technical information at this time.

(Emphasis added.]

Sometime after June 13, a G-4 representative inquired about
the deadline for submission of best and final offers ("BAFO's").
The representative was advised that Amendment No. 3 constituted
the request for BAFO's and that no further opportunity for the
submission of BAFO's would be permitted.

G-4 contends that (1) it had no reason to regard Amendment

No. 3 as a request for BAFO's, (2) Amendment No. 3 does not
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FRiED, FRANK, HARRIS, SHRIVER & KAMPELMAN

The General Counsel
" Page Three
June 26, 1984

satisfy the BAFO standards enunciated in GAO precedent and
applicable procurement regulations, and (3) the response of
June 11, 1984 to Amendment No. 03 clearly was not intended as
a BAFO.
Since the solicitation was issued after April 1, 1984,

the Federal Acquisition Regulation ("FAR") applies. FAR 15.611
states in pertinent parkt:

(a) Upon completion of discussions, the

contracting officer shall issue to all

offerors still within the competitive

ranje a request for best and final offers.

(b} The request shall include --

(1) Notice that discussions are concluded;

(2) Notice that this is the opportunity to
submit a best and final offer;

(3) A common cutoff date and time that
allows a reasonable opportunity for submis-
sion of written best and final offers; and

(4) Notice that if any modification is sub-
mitted, it must be received by the date and
time specified and is subject to the Late
Submissions, Modifications, and Withdrawals
of Proposals or Quotations provision of the
solicitation (see 15.412).

[Emphasis added.]

The FAR provision is consistent with predecessor provisions

in DAR (3-805.3(d)) and FPR (1-3.805(b)) as well as GAO precedent.

See, for example, 48 Comp. Gen. 536 (1969), which provides (at

Approved For Release 2008/11/04 : CIA-RDP86M00886R001800110005-9
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FrRIED, FrRaNK, HARRIS, SHRIVER & KAMPELMAN

. The General Counsel

Page Four
June 26, 1984

542) that offerors should be informed clearly that BAFO's are
called for. ,

In this instance, G-4 did not regard Amendment No. 03
as a call for BAFO's. Inéeed, it is clear that the Amendment
does not meet the standards of FAR 15.611(b)(1), (2) or (4).
G-4 reasonably assumed that the Amendment was simply an oppor-
tunity to modify the initial proposal to reflect the changes
in the specifications. The G-4 response to Amendment makes it
obvious by the use of the term "at this time", that a future
opportunity to make changes in .its BAFO was contemplated.

Applicable regulatory provisions and GAO precedent require
that offerors in contention be given clear and specific notice
of the opportunity to submit BAFO's. Although the opportunity
may be provided orally, there is absolutely no basis for not

specifically ad s3ing offerors that BAFO's, the final opportu-

nity to revise proposals, are called for. See, Security Assis-

tance Forces & Equipment oHG, B-204246, March 11, 1982, 82-1

CpPD 229.

Amendment No. 03 can in no way be construed as a call for
BAFO's. As a legal matter, it fails to comply with the minimum
standards established by regulation and GAO precedent. As a
practical matter, the attempt now to cut off the opportunity

to submit a BAFO can do nothing more than deprive the contracting
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’
FRIED, FRANK, HaRrRls, SHRIVER & KAMPELMAN

The General Counsel
Page Five
June 26, 1984

activity of proposals even more beneficial to the Government,
Therefore, the effort now to cut off the competition prematurely
cannot be condoned. As a deliberate and obvious violation of the
rules it is arbitrarvy and'capricious. G-4 expected to submit a
BAFO which would enhance its competitive position and, at the
same time, prove advantageous to the Government. Those benefits
should not be denied.

The Contracting Officer should be required to call for
BAFO's in a manner that comports with the regulation and with GAO
precedent. G-4 reguests that the Comptroller General so rule and
that, in the interim, award be withheld.

A copy of this protest is being forwarded to the Contracting
Officer. G-4 reserves the right to request a bid protest conference
at the appropriate time and to avail itself of other opportunities
provided under the GAO bid protest procedures.

Respectfully submitted, é

FRIED, FRANK, HARRIS, SHRIVER
& KAMPELMAN

By fa»j AA’:‘M\

Paul Shni%f?r

Counsel to G-4, Inc. Division of the
Berman Group and Herman Miller Inc.

25X1

Management Staff

ccC:

25X1

Chief, Procurement Division

25X1

Contracting Officer
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